Legal Methods (Prof. Cohen) – Class Comments on Assignment 1

November 1, 2005

Comments for Everyone
Below are comments on each paper.  I’ve kept the grading anonymous but structured comments below on all the papers so that everyone can benefit from editorial remarks pertinent to each person’s assignment. For example, I might have written with respect to your statement of the issue, “apply the relevant law to the relevant facts.”  You can learn a lot about how to do this by reviewing specific critiques below of other students’ assignments.

Almost all students need to review the grammar tutorial found on the instructor website.  Among other things, students need to understand use of the possessive (‘s).  Also, choices of capitalization cannot be random but have to make sense. Students should understand what is meant by a comment that “pronoun references” are unclear.  Review the grammar tutorial or search the Web or a reference book for assistance with this.  

Almost all need to proof continually for typographical errors.  You will lose points for sloppiness even if the analysis is sound.  As well, please take pride in your work; what would you think of an attorney who handed you a brief that said “trail court?”  Many students repeated this same typo several times; this suggests a lack of proofreading.

The most important comment pertinent to all is: write for the reader.  In other words, the writing has to make sense to an outside reader.  Just because you know what it means does not mean that someone who is not in your mind understands.  Read every sentence for clarity.  Read aloud, and reread, then rewrite.  Do it over and over until your work is crystal clear.

An attorney reviewing your brief has to understand from your statement of the issue(s) and holding(s) what the case essentially is about—what was in dispute and what was decided.  The perfect issue and holding is one that succinctly states what is at issue, and what the court held, and does so in writing that is crystal clear to the reader.  The reader should not have to ‘fill in the blanks.’

Finally, as noted above, remember that we described the issue and holding as applying the relevant law to the relevant facts.  Those who failed to do so, lost points. Also repeated below you find a statement to this effect: “The holding is the proposition for which the case (or this part of the case stands).  An outsider should be able to read the holding, knowing nothing about the case, and understand the rule of law announced by the court as applied to specific facts.” We’ve spent several weeks on this in class, so if unclear please review your notes and consult with students regarding our class lectures and exercises.  

We’ve covered Charell extensively in class.  While I will not give two complete model answers, below is the preferred analysis for the issue, holding and rationale of Smith.  Please observe how in each case the holding precisely answers the issue.  Remember also that writing briefs is an art, not a science, and below are merely samples of sound analysis.  Hence, I will not, under any circumstances, compare the model answer to your answer to assess similarities and differences, though you may do so on your own if you wish; rather, we will critique your analysis and see what can be learned.

To continue with some additional observations, parties “move” the court; they do not “motion” the court.  In general, most students should start with the facts and then move to the procedural posture.  This will make the reading much easier.  Some courts do the reverse, and this can be acceptable if it is clear, but generally in your first year it is difficult to understand the procedural posture without first understanding the facts that brought about the dispute. There are additional links on the instructor website that may be helpful.  Remember that the procedural history describes how the case came before the court and that the procedural posture refers to where the case stands, procedurally – is the court, for example, deciding a motion to dismiss, a motion for a new trial, an appeal, or something else?

Please avoid “their Lordships;” just state the issue and holding.  

Please note that I have commented selectively though as thoroughly as possible on your papers; there is plenty of material below on which you can draw for improvement.  Among other things, read and re-read the notes below to understand the difference between the holding, and a legal conclusion, and the difference between murky writing and crystal clarity.  

I will be glad to go over comments on your paper individually with you, with the caveat that all grades are final and I will not, under any circumstances, review or discuss your grade.  Please note that there is some inherent subjectivity or arbitrariness involved in marking though I have done my utmost to keep a consistent standard in scoring across papers. Some of you may feel the grading is extremely rigorous and upholds high standards, and indeed this is the case.  The point is not to be punitive, but to give plenty of feedback so students can fulfill dream stated in most of the biographies of becoming an effective and confident lawyer.  I’m hopeful that these detailed notes will clear up a lot of confusion and help most students to further improve skills in the next assignment and beyond—that is, in all future assignments for this and other courses. 

Highlights of one model answer for Smith 


Issue:  Is the obligation to pay contributions under the National Insurance Act is a form of “taxation?”
Holding: The compulsory contributions of employed persons, employers and self-employed persons under the National Insurance Act are properly to be regarded as taxes.
Rationale: The contributions are the means by which the government raises part of the money necessary to bestow a wide range of benefits on the people of the Bahamas. The essential features of a tax are that it is imposed by or on the authority of the State, that its payment is compellable and that it is raised for a public purpose. The contributions fulfill all these requirements.  Further, although the Act is couched in the language of insurance, it operates in a manner wholly divorced from any commercial concept of insurance.  Finally, in many other circumstances, compulsory contributions levied by the State have been regarded by courts as taxes.

Issue: Are the compulsory contributions under the National Insurance Act a form of taxation from which Clause 2, Sub-Clause (8) of the Hawksbill Creek Agreement between the government of the Bahamas and Grand Bahamas Port Authority exempts a licensee of the Authority?

Holding: Sub-clause (8) of the Hawksbill Creek Agreement between the government of the Bahamas and Grand Bahamas Port Authority does not exempt the respondent, a licensee of the Authority, from paying compulsory contributions under the National Insurance Act.

Rationale: [By an arduous process of statutory interpretation, the court decides that it would not make sense to read the agreement to exempt National Insurance Act contributions.]  All the taxes for which exemption is given in the agreement and which are described in sub-clauses (6) to (11) were current taxes of a familiar kind with which those who worked in the Hawksbill Creek industrial area would be familiar in 1955 when the agreement was signed. The agreement made specific reference to the possibility of taxes being imposed that did not fit into any of these categories of taxation and provided that they should not be imposed at a higher rate than elsewhere in the Colony. Contributions paid under the National Insurance Act were introduced as a new form of taxation nearly twenty years after the agreement was signed to finance wide ranging social benefits. They are more aptly described as a tax on employment than a tax on earnings, income or profits.

Issue: Does sub-section 2(b) of section 54 of the National Insurance Act, which exempts payment “by virtue of any provision in any agreement entered into by or on behalf of the Government under authority especially enacted for the purposes of that agreement by Parliament,” relieve respondent of the obligation to make compulsory contributions under the Act?

Holding: Sub-section 2(b) of section 54 of the National Insurance Act, which exempts payment “by virtue of any provision in any agreement entered into by or on behalf of the Government under authority especially enacted for the purposes of that agreement by Parliament,” does not relieve respondent of the obligation to make compulsory contributions under the Act.


Rationale: Respondent’s statutory construction makes no sense to the court; the court speculates that it is more likely that subsection 2(b) was inserted in the Act to cover the possibility of future "contracting out" arrangements under which either employers or the self-employed made private insurance arrangements which would guarantee superior benefits to those available under the Act.
Judgment or order: (1) Appellant’s (the government’s) appeal should be allowed in part and the order of the Court of Appeal varied to the extent that the second declaration sought in the originating summons [i.e., exempting Smith from the tax] should be refused; and (2) the respondent's (Smith’s) cross-appeal ought to be dismissed.
Other comments of your own. The court doesn’t reach respondent’s Constitutional argument, because the court has resolved the case under the statute (the National Insurance Act).  Also, the third issue is really another line of argument that Smith is trying to use to find an exemption under 2(8) of the Hawksbill Creek Agreement, but as noted, the court finds that subsection 2(b) of section 54 of the National Insurance Act does not suggest interpreting section 2(8) so as to exempt respondent from his tax obligations under the Act.  In the interest of keeping the government properly funded, the court seems to be trying to limit the arguments individuals can use in the future to avoid their obligation of compulsory contributions under the National Insurance Act.


Comments – Student A - Charell
Proof for typographical errors; for example, “mal-practice” should be “malpractice;” “bridge of duty” should be “breach of duty.”  Edit carefully—some sentences are missing words or punctuation.

Avoid passive voice and substitute active voice.  For example, rewrite in active voice the following: “further treatment was recommended because it was believed that the cancer would return.”

“Defendant commenced a motion” should be “defendant moved.”


Watch tenses (present, past).  Be consistent.  For example: “Did the defendant departed” makes no sense. 


Watch pronoun references: “Did D depart from acceptable medical practice when he advised P to follow his nutritional protocol.”  To whom does his refer?


“Rational” should be “rationale.”  Also, you’re missing a word at the end of the sentence.


Limit the issue to one sentence.


Good statement of holding with respect to malpractice.


Grammar: use “court’s decision” rather than courts decision.  Please review.  Check punctuation to ensure your sentences make grammatical sense (i.e., issue re assumption of risk; judgment therein).


“If P had not been dissuaded by D from undertaking conventional treatment the cancer probably would not have metasticized….”  Recall that for the holding you must apply the relevant law to the relevant facts.  Where is the relevant law?


The comments show you are thinking critically about the case, but muddling the finer points above needs correction.
Note that there is only one judgment in each case: it is the court’s disposition of the case.


Smith

Please see sample discussion of case above.  You have missed some of the issues.  For example:


“Whether P was compelled to pay contributions under the National Insurance Scheme…”  Who is plaintiff—what is the generic legal category and why would P not be compelled to pay contributions?  


The holding, rationale and judgment are muddled—make sure you know what should go where.


Comments – Student “B” - Charell

Procedural history is thin – need to flesh out.  Write the story for the reader.


Please state motions in a way a reader can understand what happened in the case—i.e., “defendant moved to set aside the verdict for….”


“Whether appellant is entitled to financial award” is vague.  The reader needs to understand the specific details.  Apply the relevant law to the relevant facts.  What is the relevant law?  What are the relevant facts?


I’m finding the bold font confusing.  Also you have a string of cases here, but I can’t make sense of the analysis.  Where is the holding?  State it in one sentence as an answer to the issue.  Please see the example of Smith above.


“The jury’s award of punitive damages was weighed against the evidence presented:” what does this mean?


Regarding the holding/disposition: you have stated conclusions of law, but not holdings—you have not applied the relevant law to the relevant facts to answer the question(s) posed in the issue(s).


Smith

Please write in full sentences that are comprehensible to the reader.  “Whether National Insurance Act violated Constitutional Law” is too ambiguous.  The writing on the whole is too pithy; it needs fleshing out.  For example, “clause 2(8) concerns income taxes” tells the reader very little.


Under “rule of law” you have thrown a bunch of cases together, with short statements of the holdings but there is no analysis. How do these cases shape the rule of law in the present case?  

Also, some of these statements belong under “rationale” and not “holding.”  Please review the assigned readings regarding issue, holding, and rationale; please also review the class notes and supplemental materials on the instructor website.


Student “C” - Charell

Facts: clear and concise; easy to read.  


D “moved” rather than “motioned.”  D’s “motion to set aside is denied” (not motioned).  Watch tenses.


Issue: delete “or not.”  If you use “whether,” do not use a question mark at the end; use a period.


“Whether punitive damages can be awarded in a medical malpractice case” is too general.  Remember to apply the relevant law to the relevant facts in the form of a question.  Where are the relevant facts?


Issue 2 confuses informed consent, a separate theory of malpractice, with assumption of risk, a defense to malpractice.  


I’d like you to provide one holding per issue.  You have a great start; the problem is that some of the issues are muddled together.  Separate the issues and you’ll be in good shape.


“Precedent,” not “president!”


Rationale needs work.  It is too skimpy.  We need to talk in class collectively about the skill of synthesizing cases to put together the rationale.


Smith

“if it was not a tax”—watch pronoun reference: to what does it refer?


Why did you capitalize “Contribution?”  Think of the reader.


There are some typos and grammatical errors in the procedural history.  


Issue 1 – “whether the compulsory payments of contributions under the Act are a form of Taxation.”  Think always of the reader.  What will an outside reader make of this statement of the issue?  What compulsory payments; what Act; why is Taxation capitalized?  To an outsider the sentence makes no sense.  


The same comment applies to: “Whether there is an infringement of the respondents [review grammar: should be respondent’s] rights as it related to article 27 of the Constitution.” How will the reader (who doesn’t know the case) make sense of this?


You have some of the rationale inserted into the holding.  The holding should answer the issue in one sentence.


Reasoning: watch for the run-on sentence at the end.


Student “D” – Charell

“Plaintiff [a patient] brought an action asserting claims against defendant [physician] in negligence for persuading her to avoid traditional [medical] treatment and undertake a nutritional protocol, which she asserted by itself was of no therapeutic value.”  With these inserts the writing is crystal clear from the start.  You note that plaintiff brought claims for medical malpractice (negligence) and for failed informed consent, and sought punitive damages.  You note that the jury found for the plaintiff, but also found that plaintiff implied assumed the risk of injury [a defense to negligence].  Well done.


Did anyone wonder why both plaintiff and defendant moved to set aside the verdict?  It’s something to think about.

 
Use “the jury” rather than “they.”


Issue: “”Was D negligent, in departing from accepted medical practice by advising P against traditional [medical] treatment and instead prescribing his protocol of a special diet, which led to spread of the cancer?”  Well done – this states the relevant law as applied to the relevant facts.  Note that my preferred statement of the issue is slightly different though yours is perfectly acceptable: “In persuading P to forego traditional treatment and undertaking a nutritional protocol which P contends, by itself, was of no therapeutic value (and led to injury), was D negligent?”


On the second issue and holding, you need to include the relevant law behind this claim, which is informed consent.


“Was P entitled to punitive damages due to D’s [alleged] negligence?”  You need to include the relevant facts.


You don’t need to say “the holding on issue (1) was that….”  Just state the holding.  The holding, like the issue, must include the relevant facts.  “D was negligent” is not an acceptable holding – it is a legal conclusion.  The same with “punitive damages would be awarded.”  This tells another lawyer nothing about the holding.  Remember that the holding is the legal proposition for which the case stands.

Rationale – I’d like to see more of your analysis rather than paraphrasing what’s in the case.


Comments – please flesh out why you agree with the decision.


Smith

Your writing is in general very lucid and you can build on this during the course.  


Avoid passive voice – “concessions were granted.”


Issue: pretty good, though you’re missing some pieces (see above), and you need to clarify what exemption and agreement are being discussed.



In the rationale, again I’d like to see you make your own analysis rather than dumping into your brief what appears in the case.


Student “E” – Charell

Typos!  “Assignmet1,” “trail jury,” ….


I find “J” and “N” confusing; use plaintiff and defendant and identify them by generic category or here, role (i.e., patient and physician).  Avoid “bullets” – write the facts as a narrative.  Still, the facts are easy to read.


Issues – don’t use “guilty” in a civil case.  “Guilt” is for criminal court; here use “liable.”


Issue 1 – what do you mean by “non-conventional treatment?”  Specify facts.


Issue 2 – what specific actions or omissions are alleged to constitute lack of adequate informed consent?  Apply relevant facts to relevant law.


Issue 3 – flesh out a little more of the facts.


Same comments on the holdings.


Avoid “it must be concluded that” as too wordy.


From the rationale it appears you have a good grasp of why the case was decided as it was.  But I’d like to see your comments and reflections on the decision.


Smith

Typos: “National insurance.”  You mean the “National Insurance Act.”


Why do both parties appeal to the Privy Council?  Do you understand the procedural history—if so make that clear.


Issue 2 – “Whether a licensee of the Grand Bahamas Port Authority is liable to pay contributions under the National Insurance Act of the Commonwealth of the Bahamas on the ground that they [the contributions] are a tax from which he [the licensee] may be exempted by provisional clause 2(8) of the Hawksbill Creek Agreement?”  Well done, with insertions, even though it varies in form from my preferred statement of the issue above.


Issue 3 – the court doesn’t actually reach this issue.


Holding 2 – well done, you’ve written it to precisely answer the issue.  You got it.  [It’s clause 2(8), not (8); also watch the capitalization typo, and the other typo (“and employer”)].


Rationale – avoid run-on sentences.  Keep putting the analysis in your own words so we know you understand it.


Student “F” – Charell

Don’t put “causes of action” in the format up front.  What is “improper dissuasion?”  This has to make sense to a reader.


“Was D negligent in his treatment of P?”  We need to add the salient facts.  Was D negligent when he did such-and-such.  That kind of statement of the issue will make sense to someone trying to figure out what the case is about.


Is “dissuasion” a word?


Avoid the gray zone around certain words.


Issue 4: “was there lack of informed consent due to not providing ‘appropriate information’ with respect to the risks of, and alternatives to, employing his protocol alone and not combining it with conventional treatment?”  This is fairly sharp.


Add the salient facts in the punitive damages issue.


You have your procedural posture in your holding, nothing under “ratio decidendi” (see comments below) and some of the holding in your rationale.  Try separating out with one holding and rationale per issue.


You have a good grasp of the informed consent issue and “rationale iv” is actually the holding on this issue. 

Smith

Don’t put “causes of action” in the format up front.

Use “employers’ contribution.”  Review grammar (the possessive).

You have a clear statement of the first two issues.

Do not use “Their Lordships humbly advised Her Majesty.”  This tells us nothing.

You’ve put the procedural posture and judgment into the holding.  Ratio decidendi is the holding; these are not two separate items.  You’re put some of the rationale under ratio decidendi.  Some of your holding is in the rationale.  

Avoid “case at hand.”  It’s legalese.

Typo: “and interpretation.”

Student “G” – Charell
“P filed a suite”—watch the typos.

See comments below re facts and procedure.

You understand assumption of risk better than many students.

Take this sentence: “The issue of when punitive damages can be awarded in a malpractice case was also analyzed.”  All this is true, but how easy is it to read and make it through that sentence and figure out what it means?  What does it tell us other than the fact that there is some issue about punitive damages?  In general, try to edit your paper so it’s easy for the reader to get through.  Clarity counts.  So does specificity.  The real issue is whether defendant’s conduct (which you’ll need to spell out) created sufficient culpability (i.e., recklessness or fraud) to justify an award of punitive damages.  This level of specificity will be clearer and more helpful to the reader than the generic concept above.

Issue 1: good.

Try to get the holding down to one sentence.

“The court held that D is held liable for negligence.”  You must apply the relevant law to the relevant facts. 

The brief must be shorter than the case—“brief.”  You have way too much material here and that obscures the analysis.

I do think though that you understand the judgment and have made valid comments.

Smith

Start with the facts; then the writing will be much clearer.  What happened; how did the dispute arise?  Then, how did the dispute move through the legal system, and where on we now, procedurally?  Travel chronologically rather than in reverse.  Think of the reader.


Is “retributions” the correct word?  Look it up.


The facts you’ve recited are long.  Perhaps you think they’re comprehensive, but think of the reader who has to understand all the relevant information in concise (“brief”) form.  Can a reader digest all this detail the way it’s written?  Read from this perspective and consider for yourself how you might edit for clarity.


Issue – “breach” is not the right concept.  Review the case.  


Holding – “contributions … is.”  Check grammar. 


“They:” watch pronoun references.


The rationale should speak to the decision we’re analyzing—that of the Privy Council—unless you are describing exactly why the Privy Council disagreed with the lower court’s analysis.  Start with the Privy Council’s decision and work backwards, not the other way around.


Issue 2 – “can the respondent….” Who is the respondent?  Think of Baxter: a minor – the generic legal category.  Flesh out issue 2 – why would the respondent seek to be exempted?  Say more.  The holding too must incorporate the salient facts.


The phrase, “reason being,” does not begin a coherent sentence.


Issue 3 – who is respondent?  Why is there an argument for exemption?  What is retribution?  This is very muddled.  Apply the relevant law to the relevant facts.


Comments – you’ve fleshed this out a bit which is good.


Student “H” – Charell

Issue, holding (negligence) – fine.  


Rationale: write for the reader.  I’m not sure you understand the court’s rationale.  Don’t just string things together.


Same with the informed consent issue.


“Did respondent Impliedly assumed:” watch grammar (tense).  Also, who is the respondent—generic legal category (a minor, a patient)?  Flesh out facts of “defendant’s protocol.”


Rationale: wordy.  Edit.


Punitive damages – include salient facts in the issue.  Watch “his” and “her” in the rationale: pronoun references.


Forget “Their Lordships.”  Watch pronoun references.  Make sure a reader can understand your statement of the rationale. Don’t just string things together.  “Court’s reasoning” is what we mean by rationale.


Comments – write for the reader.  What do you mean by “null and void?” Write for the reader.


Smith

Watch pronoun references – he, they, it.  State to whom you refer.


Holding – “contributions ….”  Would a person reading this understand what the case is about? The writing can be sharper, so it informs the reader.


Why do you reference the Court of Appeal in the second holding?  What is the Privy Council’s holding on this point?


The holding needs to answer the issue.  There is a lack of parallelism between the issue and the holding.


Rationale (subclause 8): Write in your own words, your own analysis.  Do not just plunk things down from the case.


The court did not actually reach the Constitutional issue, so you cannot say that the court held that Smith’s Constitutional rights were violated.


“did not infringed:” watch grammar, typos.


Court’s reasoning under Constitutional issue – this rationale does not belong here; also, please read this aloud and see if it makes sense to an outside reader.  See if your comments when read aloud make sense to a reader.


Student “I” – Charell

The brief will read better if you start with the facts, then take us through the procedural history up to the current motion(s).  Place the facts in paragraphs so a reader can digest them.  


Issue 1: what do you mean by “did the doctor err?”  Err is a term courts often use but it doesn’t inform the outside lawyer as to what is being disputed in the case.  Check on use of “i.e.”  Use reference books or the Internet.


Holding: Watch pronoun reference “he.”  Avoid “yes” in the holding.  Instead, write a complete sentence that tells the outside reader exactly the rule of law the court is proposing for this part of the case.  


Rationale: You need to say more.  The rationale is critical – it shows you understand the court’s reasoning.  Here you have only restated the rule of law.


Issue 3: “Was D reckless in his care of P in that his intent in prescribing nutrition as a cure was motivated by the fact that he had a financial interest in the companies selling the nutritional products [he had recommended]?” With the addition, this is an excellent statement.  The holding, though, “yes it can be considered reckless” is insufficient: restate the issue as an answer to the problem posed.  Remember the outside reader.  Rationale: why was the jury “entitled to find” recklessness?


Issue 5: Again the holding needs to incorporate the relevant facts with the relevant rule.


Rationale 6: You’ve stated a legal rule but not the court’s reasoning for its holding regarding this issue.


Once you articulate the rationale you do not need to duplicate this with “the court’s reasoning.”


Comments –You have a strong opinion of the case.  What I’d also like to see is you critique the court’s reasoning.


Smith

Watch pronoun references in issue 2.  Issue 2 is fine but the holding needs to be stated as an answer to the issue. “Yes Mr. Smith is liable to pay taxes” is a legal conclusion, not a holding.


The court did not reach the Constitutional rights issue, so there is no holding on this issue.


Again there is too much under “court’s reasoning,” making it difficult for the reader to understand your analysis.  Offer a concise statement of the rationale for each holding, showing your own analysis rather than a paraphrase or quote of what is in the case.  For example, “could not on any canon of construction” is not your own language; it is plunked down from the opinion.


Student “J” – Charell

Procedural history makes no sense; perhaps start with the facts to frame the procedural posture of the case.


Issue 1 – fine, but add “and therefore constituted medical malpractice.”


Holding: You can quote selectively from the quote, but plunking down this quotation does not showcase your analysis.  The holding should applied relevant law to relevant facts – where are the facts?


You’ve also quoted too extensively from the rationale, suggesting your own analysis is missing.


Issue 2.  Read this aloud and see whether it makes sense to an outside reader.  Where are the facts?  What happened in the case relevant to informed consent?


“That D deviated from standard medical procedure” is only part of the holding.  Where are the facts?


The rationale here should be part of the holding, but it needs to be tied into informed consent and not left hanging.


Issue 3: well stated.  Again putting some words in quotation marks does not a holding make.


“The evidence adduced:” these are not your words; put in your own analysis.


Your comments state a legal conclusion—that there was malpractice.  Instead you must critically analyze the court’s legal analysis. 


Smith



Read the first sentence of the procedural history and see whether you have space for the breath.  Will a reader understand it?


“whom has” should be “who has”


2nd paragraph of Facts – “to” is repeated three times; see whether it’s easy and clear for the reader.


Holding: “The Privy Council held that the National Insurance contributions are forms of taxations.”  What are “forms of taxations?” Again the rationale has a long quote in place of which should be your analysis.


Issue 3 holding – make sure an outside reader can get “the proposition for which the case [or this part of the case] stands” from your statement.  Who is “he?” Don’t you mean “obligated” rather than “entitled” to pay the contributions?


The court did not hold there was no infringement of Constitutional rights; rather it did not reach this issue.


Stop quoting from the court and instead frame as much as you can in your own words, using language of the case where helpful and necessary.


Comments – what do you mean by “parade of horrors?”  What possible “horrors?”  Be specific. Why would everyone else apply for a refund if Smith had turned out the other way?  Why wouldn’t the case be distinguishable (limited to its facts or to a particular class of persons)? You have the seed of an idea but read the paragraph aloud and see what each sentence contributes to the overall idea. 


Student “K” – Charell

Procedural posture: it’s important to note that Gonzalez is a medical doctor, not a “Mr.”


The brief will make more sense with facts laid out first.


“Whether D’s motion to set aside the jury’s verdict has grounds for consideration” is a statement of procedural matters.  Review the lecture notes on this point.  


What you’ve done with issue 1, holding 1 and rationale 1 may be somewhat understandable given lack of familiarity with malpractice law, though still, the brief confuses the substantive issues of negligence and lack of informed consent with the procedural matter of whether the jury verdict was against the weight of the evidence.  The holding should clearly answer the question raised by the issue, and that question must be a substantive one.  Since P made two claims, one for violation of accepted medical standards and another for failed informed consent, you might restate each claim in terms of an issue the court must address.  
Again in issue 2 you’ve stated the procedural question rather than the substantive issue.  Neumann’s chapter as discussed in class may be helpful here.


On reading through the rest of the brief, it seems that all the substantive issues are muddled.  You don’t have a clear understanding of the case and the brief reflects this.  Try reading the case again, looking for the way the court resolves each of P’s two claims. Also see how the court resolves P’s defense of assumption of risk.  It is a complicated case, but the issues have to be teased out through your analysis.


Smith

Issue 1 – OK, good.  Holding, rationale: good.


Issue 2 – same, though I’d add the reference to the National Insurance Act, and tell us what agreement you’re discussing.  Holding 2 –give more detail to explain what the exemption is about.


I think you meant “Lordships” rather than “Lord,” though I suggest deleting references to the Lordships.  Also the sentence does not make grammatical sense.


Rationale 2 – the analysis is not comprehensible; this seems plunked out of the case without explanation.


Respondent’s rather than respondents cross appeal.


Comments: why do you think Smith was setting back labor rights of the working class?  Explain. 


Student “L – Charell

Please use the format discussed in class: facts, procedural history, issue, etc.

Issue 1,2,3 – what’s important is that the special diet was used as a treatment for cancer.  Ask what are the relevant facts that must go into the issue.  

Issue 4 – missing the relevant law (punitive damages).

Facts: break up paragraphs for readability.

Holding: it is the proposition for which the case (or this part of the case stands).  An outsider should be able to read the holding, knowing nothing about the case, and understand the rule of law announced by the court as applied to the specific facts.  What you’ve done instead is summarize in narrative fashion how the case turned out.

The second holding is better, but you must include the relevant law (informed consent).

Judgment: needs more specificity—for example, what ruling?  The judgment answers the procedural posture.

We are missing your comments on the case. 


Smith

Missing a (i) for the first issue.  Sloppiness will affect your mark.


“Appeal allowed” is part of the statement of the judgment, not a holding.


Avoid “the opinion of the court was.”  Just state what the court held.


Good statement of first rationale.


The holdings need to be rewritten as discussed above under Charell.  Please review the lecture notes.  State the holding as a single sentence, not an explanation of how the court decided the case.


Did the Privy Council affirm the judgment of the Court of Appeals?  Specify.


We are missing your comments on the case.


Student “M” – Charell

A reader needs to understand the case from the beginning.  Therefore, start with the facts.  Break up paragraphs so it’s readable.  Make sure you understand the procedural history and that someone else can as well.  As I read the procedural history, I have no idea what motions are before the court, or what “issues 1, 3, and 4” are.  These are your numbers, not the court’s, so they don’t belong here.


“Physicians at hospital” – again, write for the reader; make sure it makes sense.


“Whether a practitioner in the field of medicine has an obligation to ensure client gives complete contractual consent:” consent to what?  And under what circumstances?  What facts of the case are relevant to this issue?  What is the relevant law?  Why is contract mentioned?  Again, if you write for the reader, you’ll become aware that this sentence leaves the reader with an incomplete understanding of your analysis.


“Trail court,” repeated several times: watch typos.  “Did the trail court by jury erred….”  You cannot have a sound analysis where the sentence loses focus at the get-go.  Please edit for clarity.  Read the sentence aloud: can you rewrite so the text sparkles?  


I suggest you separate the format as suggested in class, so you have issue, holding, rationale; issue, holding, rationale; issue, holding, rationale.  That way you’ll see how the holding responds to the issue.  “Trial court upheld previous court decision in favor against the defendant” tells the reader nothing about either the relevant law or the relevant facts or the case.  Remember that a holding must be stated so that an attorney can use the holding as precedent in a subsequent case.  Most of your holdings are in fact statements of procedural decisions by the court.  We covered this in class and it is in Neumann; please review the lecture notes.  

Please use “holding” and not “ratio decedendi” (decidendi) as you are duplicating material.  Why did you capitalize “Current Court?”  The choices must make sense to the reader.  # 3 and 4 under “ratio” have long quotes from the case.  What is more important is your analysis of the case.  Again if you separate issue, holding, rationale, you should have one crisp sentence for each of the first two so that another lawyer can understand what’s at stake in the case and how the court resolved the dispute.  Continually re-read your sentences for clarity; make sure there are no omitted words or letters (“Furthermore, medical client have convince the jury….”).    


Smith


“Chief Justice of the Supreme Court dismissed that Smith constitutional right under art. 27 were not infringed upon….” Continually re-read your sentences for clarity; make sure there are no omitted words or letters; otherwise the reader will be lost from the get-go.  Write in full sentences (“Thus, not excluded under clause 2  (8).”).  Break up facts using paragraphs.


In stating the issues, use parallel structure—either stick with “whether” or with “does.”


“provides and exemption:” watch typos.


“National insurance Act:” watch typos with capitalization.


“It was stated that contributions were a form of taxation as governments used it to raise money for its people, including The Bahamas.”  A reader cannot easily understand this sentence.  The ideas may be present but it is too much effort to dig them out of the writing.  Try reading this aloud and seeing whether you can edit yourself to state more clearly what you really mean.  This will help you throughout the assignment.


The holding is what is meant by ratio decidendi.  The duplication is confusing.  So are the long quotations from the case.  What’s missing is your analysis.



The case has only one judgment though the judgment may do several things at once—deny some motions, for example, and grant others.


Indeed this is a difficult case, but if you go through it you will see how the court flags each of the three issues—for example: “The first question to be decided is whether the obligation to pay contributions under the National Insurance Act is a form of taxation…. The next and determinative question is whether the contributions are a form of taxation from which exemption is given by the agreement…. Finally it is necessary to note s. 54 of the National Insurance Act upon which the respondent relies….”  The court’s language can give you clues to the issues but you must state the issues accurately and concisely in your own words.

Student “N” – Charell

It is not a good idea to misspell your professor’s name.  Break up facts so they are readable.  In civil cases the concept is liability not guilt.  

The first three issues are close, but need work.  “Not explaining to the plaintiff the procedure to which he prescribed for her to undertake.”  It’s hard to read and understand this.  Also the statement is not precise enough.  The issue is that defendant, a physician, failed the obligation of informed consent because he failed to disclose and discuss with his patient the risks and benefits of using a nutritional protocol instead of chemotherapy, an accepted medical treatment for cancer.  Review this and you’ll understand how to edit the other issues so they are stated more precisely.  As well, each holding should address and answer the issue, filling in all the relevant law and facts.  

“Where D discouraged P from undergoing the ‘conventional’ way of treatment for her cancer he would be culpable of negligence because he did not conform or deviated from the accepted standard.”  Just be sure to edit so the sentence is readable and can be read in one breath, or with appropriate pauses indicated by commas.  Why “way of treatment,” and not just “treatment?”  Why “did not conform or deviated”—grammatically it does not make sense.  The holding is that D deviated from accepted medical standards and therefore was negligent in discouraging P from conventional cancer treatment and substituting a nutritional protocol.


The rationale has some typos; explain how Jackson fits into the analysis rather than saying that ”it has set a precedent.”



Smith

Procedural history: please write in full sentences so the writing is readable.


Break up facts in paragraphs so the writing is readable.  “he feels him paying contributions:” edit carefully.


Issue: “it mandatory nature” – review the possessive; watch pronoun references.


The issues are close, but the main thing is that your writing must be readable to the reader.  If I have to guess and fill in the blanks then you have not done your job.  For example, did the taxes for what and under what circumstances amount to a deprivation of whose property under which Constitutional rights?  


“does not exempted:” watch tenses.


Long quotations in the rationale do not showcase your analysis.


Beware of run-on sentences (i.e., in the judgment).
 


Student “O” – Charell

Put facts first, it will make the procedural history more understandable. 


Issue 1 – fine; add that plaintiff is a cancer patient.


If you put a holding and rationale next to each rule, the brief will be more complete and readable.  Issue 2 is a legal conclusion, not an issue.  Issue 3 needs to include more of the relevant facts so that it makes sense to an outside reader.  Ask yourself: what is at issue?  What is being disputed?  Is it important to know how P allegedly assumed the risk—what acts she did which were deemed to constitute “implied assumption of risk?”


You have a rationale under “holding rule.”  State the holding; “holding rule” is confusing.


Use “rationale” rather than “courts [court’s] reasoning.”  Flesh out for each issue/holding.


Typo: “as denied” should be “was denied” or “is denied.”  Better: use active voice (the court denied…..).


Amounts …. Was: watch lack of parallel structure.


Smith

Avoid “the rule on which the case stands.”  It adds nothing.


“The comparison the judges drew from other cases” is part of the rationale, not the holding.


Watch typos (“t he” and missed line).


“Will respondent be reimbursed for past contributions” tells the reader nothing about who is disputing what in the case.  Who is respondent?  What past contributions?  Reimbursed under what law?  Answer these and you have an issue.


“past cases, in different  States” – in the Bahamas?


“If the employed and self-employed are looked at in different light, powerful arguments can be deployed….”  This adds nothing.  Just state what is the “different light” and give your analysis; give the “powerful arguments” rather than stating that they exist.  We don’t know what they are.  Similarly, “the court here is setting a precedent for the future” adds nothing.  Watch the missed spaces, they suggest a lack of proofreading.


Student “P” – Charell

Avoid passive voice – “a second opinion was sought by plaintiff.”  Use active voice.


Put in the full case citation including where the case can be found (volume, book title, etc.).  See the instructor website for links to sample citations.


1st issue – almost there, but then you didn’t proofread or alternatively write for the reader.  The standard cancer treatment is not “cancer and chemotherapy.”


Holding: incorporate the relevant facts, as you did in the issue.


2nd issue: “Was D at fault for not issuing an informed consent to the treatment which is proper protocol for medical malpractice?”  What’s missing here are the facts; also the way this is written is confusing to the reader.


Be sure that the what, where and when of the facts are incorporated into the issue and holding.  Also be sure the rationale (e.g., for issue 2) is written in a way that makes sense to the reader—i.e., is grammatically satisfactory.  Beware of the run-on sentence.  You can write several sentences for the rationale, so ‘chunk down’ the information until it is coherent.


3rd issue: Again, if the sentence does not make grammatical sense it is not a clean statement of the issue.


Holding: “The jury held that she implied assumption of risk.”  You may have the concept but the information isn’t here.  The issue is whether plaintiff impliedly assumed the risk when she had her own sources of information about the non-traditional cancer treatment and agreed to the treatment instead of standard medical care.  You are missing some pieces and what the jury decided is not the same as what the court held.


State the judgment in the past tense, not the future.


Where are your comments?



Smith


Is “summonsing” a word?


Please do not put bold randomly through the document.  Save it for the headings.


This is confusing: Procedural Posture, Procedural History, Facts, Procedural History.  Use the format presented in class.


Your first holding is not a complete sentence.  It does not make sense.  The rationale suggests you perhaps understand the issue and how the court resolved the issue.


The “provincial legislature” has nothing to do with the Bahamas and does not belong in the issue or holding.  The reference is to a Canadian case that served as precedent for the Privy Council’s analysis in Smith, but you do not make this clear.


What you’ve stated in the third rationale is closer to a holding.


In terms of the judgment, be sure you understand what it means—who wins, who loses, what gets done in the shake-out of allowing and denying various motions.


Student “Q” – Charell

First of all you have violated the instructions by placing your name on the front cover where the grading must by rule be anonymous.  If you do not follow the instructions, how can you expect to pass?  You have also misspelled Charell as “Cherell.”  Please exercise care and professionalism in fulfilling the assignment.


“At which time she was advised to the taking of radiation and chemotherapy.”  Use full sentences, and write for the reader—for example, does a patient “take” radiation and chemotherapy? How can you make this clearer?  Similarly, “considering the plaintiff’s condition, which was described as experimental….” An individual’s medical condition cannot possibly be experimental, though the treatment might be.  When we say “write for the reader” we mean the writing has to make sense to an objective outsider.  Similarly, is “metasized” the correct word?  Please proofread carefully.


Avoid “it is held that.”  Just state the holding.  “Opposed to” rather than “apposed to.”  Otherwise the first issue is close.  Be sure in the holding to answer the issue by including the salient facts.  You need to say more in the rationale than what the general rule of law might be.


Informed consent is an alternative theory for malpractice, while assumption of risk is a defense to malpractice.  A number of students were confused about this, and it is a complicated area of law with which you may be unfamiliar.  Nonetheless you have to sort out the opinion as best you can.  “Whether P should be awarded punitive damages.”  State under what circumstances, otherwise the issue is too generic to inform an outside reader what is being disputed in the case.  Who is P—a patient.  What did D do that allegedly justifies punitive damages?  Recall our discussion on stating the holding more narrowly or broadly. You have some of the information under “rationale.”


Where are your comments?



Smith

Facts: the first sentence is not grammatically correct. Read and rewrite for clarity.


“the First question to be decided:” Just start with the issue.  Watch arbitrary capitalization.


State the holding so it makes sense to the reader, and so it answers the issue.  


You have part of the rationale in the second holding.  


Write the judgment so the reader knows how the case is resolved.


You need to include your own comments and reflections on the case.




Student “R” – Charell

Put the title and citation first, then the facts, then the procedural history.  Write in full sentences.


Please separate out the issues, with one holding and rationale per issue.


The first issue is stated clearly; the second does not make grammatical sense; the third is missing the relevant facts, and so is the fourth.


The holding must link the relevant law to the relevant facts.  “D was negligent and deviated from accepted medical standards” is a legal conclusion, not a holding.


Please make sure every sentence makes grammatical sense, and can be read without losing the breath.  Understand when you need the possessive (defendants’ protocol).  


Rationale: avoid the run-on sentence.  Chunk it down as necessary.  Please review rules of grammar as to when you need a dash between words.  “Improperly greed motivated” is confusing.


The parties move; they do not “put forth motions.”  Watch jury’s versus juries. Why do you have a heading labeled “Motions?”  Watch pronoun references.  Watch use of comma versus semi-colon in the judgment.



The brief has some potentially strong analysis but the language needs work.  


Smith

Read the first sentence of the procedural history—it does not make grammatical sense.


Watch for typos.  “Trail court.”


“He then Appealed.”  Capitalization makes no sense and confuses the reader.  Under facts, capitalization is inconsistent and confusing.


Please separate out the issues and assign a holding and rationale to each issue sequentially.


The issues are stated relatively clearly, although “according by law” makes no sense.


The holdings do not address the issues.  If you take one at a time you will see this more clearly.  Watch pronoun references (“they; their, it”) especially in the rationale.


The judgment is grammatically incorrect and therefore makes no sense.  The main problem here is that the poor grammar throws off the reader and makes it laborious to detect your meaning.  Rewrite for clarity.


Student “S” – Charell

Procedural history: good.  I’d add that the verdict was for medical malpractice (negligence).  


Good statement of facts.


Your statement of the procedural history is so clear, together with the facts, that it probably does not matter which you put first.
  It’s clear you understand both and as a reader I understand where you are going.

1st issue – add “and therefore constituted negligence.”  So we fill in the law.  Do the same for the 1st holding.


The rationale is clearly written and indicates that you truly understand the judge’s reasoning behind this part of the case.


2nd issue – add “and therefore fulfilled the obligation of informed consent.”  My comment is the same as for the first issue.  You need to fill in all the relevant law, so the outside reader understands exactly what is at issue, and how to use this case as precedent when the next case arises.  The same comment goes to the holding.  The holding does not make perfect grammatical sense – read it aloud and you’ll hear where it goes awry.


Fill in how P obtained the information constituting assumption of risk (or what kind of information was sufficient).  Remember that in the next case on assumption of risk this information will be critical to the lawyer using Charell as precedent.  You have some of this in the rationale, but parts can be judiciously incorporated as appropriate into the one-sentence holding.


I’m glad you’ve done such a thorough job on the rationale, as the writing shows how well you understand why the judge decided the case as he did.


Good comments, although don’t you think that part of the problem was that the defendant’s lawyer failed to do a good job bringing forth sufficient evidence for the defense?


Smith

In this brief I’d like to see the facts first, because the procedural history is complicated and makes more sense after laying out the facts.  Watch pronoun references (“he;” “holding that they”).  There are a few grammatical or proofreading mistakes (such as “Both parties appealed to the Court of Appeals decision”) but overall the writing is clear.


You have a clear statement of the first issue, holding and rationale.


In the second holding, I’d like to see you be as specific as you were in the issue about the fact that we’re talking about clause 2(8) of the Hawksbill Creek Agreement.


For rationale, you can probably write that the judge “reasoned,” “argued,” or “opined” rather than “said.”


“Lose” rather than “loose” benefits.  Parties “to” and not “of” an agreement.


You’ve summarized fairly clearly the very complicated reasoning in this part of the opinion.


 Aha, you got that the court never had to reach the Constitutional issue.


The comments are valid but I’d like to know why you think the Hawksbill Creek Agreement would not exempt contributions under future legislation such as the National Insurance Act.


Student “T” – Charell

Watch a few typos and grammatical issues (“e.g., under go;” “plaintiff were entitled”).


“Whether” is sufficient instead of “whether or not.”


Issue 1 – make sure the grammar is correct: this should be “undertake” and not “undertaking.”


Holding: remember to state the application of a particular rule of law to a particular set of facts.  We’re missing the facts here, so another reader can’t make sense of what the case decided.


Some of what you have under “rule” should go under rationale. Don’t have a header called “rule.”


Rationale: a lot is thrown in from the case, some quoted and some paraphrased, but I don’t get a sense of your analysis, in your own words, of why the court held as it did that the particular thing this defendant did constituted negligence.


Issue 2 – again we’re missing the facts.


Holding – here we’re missing the relevant law (i.e., the question of whether D failed the obligation of informed consent).


You vary between “rule” and “rationale.”  It’s confusing.


Issue 3 – where are the facts?  Some of the rationale is in the holding.


Issue 4 – where are the relevant facts?  We’re not simply interested in “whether P is entitled to punitive damages in a medical malpractice case;” we’re more specifically interested in the circumstances the court uses to justify the imposition of punitive damages.


Comments – good job.  In general the brief can be more concise (or maybe change the font so the brief is more readable).  Once you need to get the issue, holding and rationale down, and follow the format presented in class you’ll have less need to plunk language out of the case.


Smith



Procedural history: does not make grammatical sense.  Write in full sentences.  Put the facts first.


The font is hard to read – too compressed.


As noted, do not have a separate header called “rule.”  The first issue, holding and rationale are clear.  So are the second issue, holding and rationale.  Avoid “said agreement.”  It’s legalese.


The third discussion is relatively clear.  Again avoid “said.” Avoid language such as “on any canon of construction” which takes the analysis out of your language and into copying the court’s style.  Use quotations from the opinion only where necessary and helpful, but do not let them obscure your independent analysis.


Please tell us what the judgment actually does in terms of who wins or who gets what result.


Student “U” – Charell

I find the 1.0, 2.0 etc. confusing.  Just fill in the title and citation, and then use headers for facts, procedural history, etc.


17 pages means the paper is not “brief.”  Be concise.  Also be kind to trees (while striving for sufficient accuracy).  For example, in the procedural history, don’t use all these numbers ((1), (2), etc.).  Remember to make the presentation as clean as possible for the reader.  You are perhaps imitating Neumann, but he has written a textbook and you a brief.


The facts are unreadable without some paragraph breaks to aid the reader visually.


The issues similarly need to be chunked down into readable form.  If you cannot get to the end of the sentence without losing the breath, something is awry.  “Treatment that was of no value” is a legal conclusion.  It does not belong as stated in the issue.  


The second issue is not whether Mrs. Charell should accept responsibility, but rather whether (as a legal matter) she can be held to have impliedly assumed the risk of injury by virtue of her implicit participation and consent in the non-conventional treatment.


Do not repeat the issue.  Please follow the format shown in class: issue, holding, rule; issue, holding, rule; issue, holding, rule.  Save on paper and reformat; this will also make your answer easier to review.


Under the holding, “which did not help her” is a legal conclusion.  It is what the jury ultimately decided.  Restate the holding as an answer to what is being disputed, rather than concluding how the facts must have come out.


You mean “advantage” not “advance.”  The informed consent theory is mixed up in the rationale regarding the first claim for negligence (failure to follow accepted medical standards).  These two theories should be separated.


In the second rationale, the informed consent and assumption of risk issues are confused.


The issue regarding punitive damages is missing the relevant facts.  Should Mrs Charell receive punitive damages where …. [or when….such-and-such were the circumstances]?  Write so the next lawyer can make use of the holding as precedent for another case.


Rationale means the court’s reasoning; do not duplicate this material.  A page is too long, and the plunked-in quotations do not help.  If I ask you, “what was the court’s reasoning on that point,” you should be able to articulate the answer briefly, concisely, accurately, in a paragraph – not a page.


Your comments do show incisive reflection regarding the decision.  Most students found Dr. Gonzales morally culpable in general, though you highlighted several aspects of information he neglected to share with his patient.  

The Schneider case and the quoted language concerns the assumption of risk defense.  Most students did not understand the distinction between the plaintiff’s claim of negligence, and the defendant’s defense of assumption of risk, although we did discuss in class the difference between claims and defenses, and how to sift through a long opinion.


Smith

Good statement of issues.  


Do not plunk down a quotation from the case in the rationale unless you frame it with your own analysis.


“Yes Mr. Smith is required to pay compulsory NIB contributions, both as ‘…as an insured person or as an employer.’”  This does not tell us what the court held in the case.  It tells us that Mr. Smith must pay and quotes some language from the statute, but there is no context and nothing that lets us use this statement to set up our argument in the next case.  When you quote language from a statute, make sure you frame it with your analysis showing what the language means (or to what it refers).  Well beyond Mr. Smith’s situation, we want to know how the rule of law will apply to future cases.


Rationale: the long quote sabotages rather than supports.  I want to see your analysis.


“Which is in breach….” is a legal conclusion and should not be stated as part of the holding.  The court did not consider the Constitutional issue (as you note in the rationale), which means that it did not hold that “the paying of NIB contributions does not infringe on Mr. Smith [you mean Smith’s] Constitutional rights.”


I have the same comment on the “refund” holding as with regard to the first holding, and the same comment on that rationale. 


Be sure the judgment is clear to the reader—who won, what they got, what someone else didn’t get.


There are some typos—e.g., “many other request.”


Student “V” – Charell

First issue: fine.  

State the holding in one sentence, as the answer to the issue. You’ve plunked down language from the case but your framing of the holding is missing.  What is your analysis?  As we discussed in class, proximate cause is a different element of malpractice than breach of duty (or failure to follow the standard of care).  

Please state the court’s rationale or reasoning for each part of the analysis.

“Was P entitled to punitive damages in the malpractice suit?”  We’re missing the facts here.

Did the judge not allow the portion of the verdict awarding punitive damages?  You’ve stated that the judge could not find a case upholding such an award.

The holding needs to be one sentence.  The issue must include both relevant facts and relevant law.  “Was P improperly dissuaded from undertaking conventional treatment for cancer by D” only states the facts.

You have legal conclusions under reasoning.

“Motions set aside verdict are denied” is not grammatical and does not make sense.


Smith

State the facts first, as it will clarify what happened procedurally.


The numbers in the holding don’t add anything.  What is the “opinion of the President?”


Issue 2 – add that you’re talking about contributions under the National Insurance Act.


Please provide a rationale for each portion of the analysis.


“This Section does not apply and that sub-section 54(2(b) adds nothing to the argument on the construction.” The holding has to be readable to an outsider, who will want to know exactly what this part of the case is deciding.  What section?  What argument?  What “construction?”  This statement will not make sense to a reader.


Please write in full sentences such that a reader who is not familiar with the case can follow the analysis.  Please make sure we know what the judgment means.


What do you mean by “Their Lordships did not write any instructive dicta in this case?”  Similarly, what is gained by “this case briefing has helped my understanding of case briefing?”  We want to see your original analysis of how well the court solved the problem before it.


Student “W” – Charell

Start with the facts.  The procedural history should focus on how the case moved through the court.  What, for example, was the jury’s verdict?  What damages did the jury award?


“The issue was whether D dissuaded P from having chemotherapy or radiation treatment.”  Yes, but what is the relevant law?  We need to use this case as precedent for the next one.


The sentence you have under “rule” does not make sense, and it is a run-on.  Write for the reader.  Please provide a rationale for each holding.


Second issue: state what treatment P underwent – describe the circumstances.  Also, an outsider reader will not know who “P” and “D” are; it is important to state that they are patient and doctor, and to provide a context.


You have stated the rule the way the court has solved the case, but this does not give us a holding.  Write one sentence that applies the relevant law to the relevant facts in such a way that another lawyer can use the holding as precedent for the next case.


We’re missing the rationale and your own comments.


Smith


Do not write “one of the issues…. Another of the issues….” Just state the issues clearly.  Specify what contributions and to what agreement you are referring.  Write for someone who knows nothing about the case.


The long quote from Dyer is plunked in and does not aid. Where is the holding for each issue?  This is written as a narrative; it should be written as an analysis, showing your understanding of how the court addressed and resolved each issue.
“The Privy Council did not think it necessary to consider the alternative argument regarding the provisions of the Constitution in light of their Lordship’s conclusions.”  A reader who knows nothing about the case will be left with no specific information regarding what was disputed or what was decided, other than that the case had something to do with some Constitution.

Summary of Comments from the First Round of Briefs
We covered these comments in class prior to the resubmission you were invited to make:

Include your ID and not your name.

“No” is not a holding.

Write the briefs in such a way that you would want to read and be able to understand them.

Don’t write “their Lordships.”

Don’t just copy language from a case—make sense of it.

The statement of facts must be concise—include only the relevant facts.

State the issue so that someone completely unfamiliar with the case understands the legal dispute.

Don’t just use “the respondent” or “appellant”—state the legal context or situation relevant to that party.

Clause 8 of what agreement?  What does the relevant statutory language say or do?

Write the issue intelligibly.  It has to make sense to the reader.

Avoid run-on sentences.  See if you can read the sentence aloud without running out of breath.

Everyone should do the grammar tutorial through the on-line links on the instructor website.

Read everything aloud to see whether it makes sense to you.  If not, rewrite.

“Trial court” is not “trail court.”

Proofread again and again.

Frame the issue so it includes the relevant law and relevant facts, in the form of a question.  Not just: “did D’s treatment deviate from accepted medical standards….”  

The holding is the rule of law plus the relevant facts in the form of an answer to the holding.

Be sure to end your sentences with correct punctuation.

Frame the holding as one sentence only.

State the issue so someone unfamiliar with the case can tell what the dispute is about.  Give the legal context.


You’ll see from individualized comments on the briefs that many of these remarks are repeated.

Marks Given
37:  
1 student

Fail

38-39:
7 students

Borderline fail/pass

40: 
1 student

C

43-45: 
5 students 

C
48: 
1 student

Borderline C/B

50-55: 
5 students

B

57: 
1 student

B

63: 
1 student

B+


Don’t get discouraged.  Review the detailed comments and see if you can improve your performance on the next assignment, and continue building the skills that will help you achieve your dream.
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